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OUESTIONS 


PRESENTED 


1. Whether t v » trial judge's refusal to order dis- 
closure of the identihv of the Government's informant, wno 
not orlv introduced the undercover agent to the seiler and 
vas present when subsequent narcotics transactions wero dis- 
cussed, but also witnessed the transfer by the seiler to 
the aaer.t of a valuable sample of heroin which was intro¬ 
duced in evidence against appellant, deprived appellant of 
a fair trial. 

2. VThether the trial judge's repeated disparaging 
--- atient remarks directed at defense counsel,.and his 
excess ive interference in the examination of the witnesse^, 
all done ir. the presence of the jury, reflected an attitude 
of carrisanship which deprived anpellant of a fair tria_. 













STATEMENT PURSUANT TO PULE 28 (a) (3) 


Preliminary Statement 

I i, 1 —«i ' j . m \ l fs —aeca—e c 1 ti ra 

This appeal is fron a judgment of the United States 
District Court for the Eastern District of New York (The 
Honorable John R. Bartels) entered on September 26, 1975, 
after a jury trial, convictina appellant Andre Gonzalez of 
tvo counts of possession and two counts of distribution of 
heroin, in violation of 21 U.S.C. §841(a) (1). Appellant 
Gcnzalez was sentenced to concurrent terms of five years 
in prisen or. each count, with a four-year term of special 
Darole to follow completion of his prison sentence. Gon¬ 
zalez is currently confined nursuant to the judgment here- 
in aroealed. 

After appellant's retained trial ccnnsel was relieved, 
this Court assigned The Legal Aid Society, Federal Defender 
Services Unit, as counsel on appeal, pursuant to the Crim- 
inal Justice Act. 


Statement of Facts 


Aopellant Andre Gonzalez was indicted* on Hav 8, 1975, 
bv a grand jury in the Eastern District of New York on tv/o 


’ "te meietmont is "n" to appellant's separate anpendix 







counts of possessing and two counts of distributing heroin, 
in violation of 21 U.S.C. 5841(a) (1). The indictment re- 
sulted fron appellant's alleged participation in two nar- 
cotics transactions with an undercover agent on Januarv 16 
and March 5, 1975. At his two-day trial, conmencing on 
August 4, 1975, before The Honorable John R. Bartels and a 
jury, the primary evidence of appellant's identity as the 
Principal in the two narcotics transactions was the testi- 
rnony of the undercover agent who made the purchases. It 
was also disclosed at trial that the undercover agent had 
been introduced to appellant on January 8, 1975, by an in- 
rormar.t w.tose identity the Court refused to require the 
Government to disclose, despite appellanfs request for it. 

The Trial 

Horace Balmer, an undercover detective employed by the 
New York City Police Department and assigned to the New York 
Drug Er.forcement Task Force, testified that he first met 
acpellant on January 8, 1975, at an apartment located at 
725 Fourth Avenue in Brooklyn (56-57*). Appellant was alone 
when Tair.er v/as introduced to him by an informant working 
for th-e Task Force who accomnaniod Balmer to the apartment 
(5 , ii, 125, 148). Balmer did not know the identity, but 


V ur.erais in parentheses refer to nages of the trrnscript 
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° n ly the number, of the informant, to whom he had beer in- 
troduced earlier the same day hy members of the Task Force 
(94-95) . The informant was given the anpellation "Mr. X" 
by the Court for purposes of the trial (93). The informant 
was present on January 8 when Balmer had a discussion with 
appellant, in English,* concerning the purchase of heroin 
(53-59, 148). During the course of the discussion, with 
the informant still present, Balmer testified that appellant 
gave hin a "sample" of brown rock known as "Chinese" heroin 
as an indication of the kind of heroin Balmer could buy 
from appellant in the future (59, 63, 66, 106-107). The 
sample, which contained .63 grams of heroin, was "ten cut," 
wmch rr.eant, in narcotics jargon, that its weight could be 
aucr.ented with additives ten times and still be sold on 
tr.e street (60, 102) . The particular free sample appellant 
gave " 2 falmer could have a street value, after diluting its 
strength with additives, of as much as $3,000 (105). 

A_wer receiving the sample, Balmer left the apartment 
witn tr.e promise to return to purchase heroin from appellant 
if the sample proved to be of as high ouality as appellant 
had said it was (65, 67) . Upon leaving the apartment, Balmer 
mct with his surveillanee officer, who was waiting outside, 
ard tr.e two of then drove back to théir Office at the Drug 


a ~si r. tar c- 


.i.out the trial anpellant Conzaler rorruirod the 
of a Spanish .internreter (13) . 


z> 
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Enforcement Agency, where the sample heroin was vouchered, 
placed in a vault, and subsequently delivered to a DEA 
chemist (167) . The sample hc-roin (Government Exhibit #4) 
was introduced into evidence over defense objection (88).* 


*The basis of appellant's objection was that he was not 
indicted for anything having to do with the January 8 sam¬ 
ple heroin (88). For the same reason, appellant had ear- 
lier objected to the testimony of the Government's chemist, 
Robert A. Kenderson, concerning his analvsis of the Januarv 
8 sample, and to the introduction into evidence of Hender- 
son's laboratorv report (Government Exhibit #1) of that 
analvsis (35, 39-40. '53). Those objections were also over- 
ruled. The Court's response to the objection regarding the 
introduction of the sample heroin was as follows: 

He does not have to be charged with it, 
it is part of the evidence. The jury 
knows he is not going to be charged with. 

It is not in the indictment.... 

( 88 ) . 

Yet, in his opening statement, the prosecutor had told 
the jurors that the Government witnesses would demonstrate 
that^appellant "is a dealer in heroin and that on three sen- 
arate cccasions he dispensed heroin (15) ( emphasis a dded). 
Moreover, in his summation, the prosecutor explained the 
absence of the January 8 transaction from the indictment as 

follows: 

As to whether or not the Government should 
have put a count in there in the indictment 
charging him with the poasession of the 
rock in this case, I drev/ up the indictment 
and I didn 1 t think it should be put in. If 
I'm wrong, blame me. I didn't think it was 
necessary in this case. It wasn't actuallv 
a sale. It v/as a gift. So I didn't put it 

in. 

(212-213) . 

* - vis charge to the jury, the District • i udge faile^» 
to ir.s rruet the jurors in any v/ay concerning the evidence 
derlv^c f ror the January 8 transaction. 





On January 16, 1975, at approximately 3:50 p.m., Balmer 
returned to the same apartnent alone, bringing with him 
$2,200 to purchase an ounce of heroin, while surveillance 
officers remained outside (68-70, 75). Inside the apartment, 
in addition to appellant, Balmer met another male Hispanic 
whom appellant introduced as "Angel," and a young Spanish 
woman (69). After a discussion concerning the purchase of 
heroin, appellant attempted to call his "connection" by 
telephone, but could not reach the party he was calling (70). 
While Ba Ir. er waited, appellant told the woman to show the 
agent the heroin appellant had given her (72). The woman 
tock r rem her pocket and showed Balmer three brown rocks 
sim.ilar to the one Balmer had previously received as a sam- 
ple (73). Upon learning that Balmer had brought $2,200 with 
him, acrellant indicated that the price of an ounce of heroin 
was S 2,3 3 9 , but that he would accept $2,200 if Balmer could 
obtair. for him a New York State driver's license (73). 

Ealmer agreed to try, and appellant wrote down on a piece 
of paper the information he wanted the driver's license to 
ref leet. The paper (Government ‘‘Sxhibit £7) was introduced 
i nzo evidence without objeetion (75) . 

5ir.ee appellant still had not been able t rake contact 
with his "connection" by 4:20 p»m., Balmer decided to leave, 
givmg as an excuse an appointmont he had at 5:00 o.m. sorro- 
whare -3_se in Brooklyn (75-76) . Subsecruently, at 5:10 p.n., 
he ca' lad apnellant f ron a pa-’ telephone in a bar, at which 
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time appellant told hin that the heroin had arrived (77, 


121).* Upon returning to the apartment, Balmer gave appel¬ 
lant the $2,200, and received from him approximately an 
ounce of heroin, which was introduced into evidence (Govern¬ 
ment Exhibit #5) without objection (88) .** There was "a 
possibility that Angel was there" when this transaction 
occurred, but Balmer cou^d not definitely recall (78). 

On V.arch 4, 1975, Balmer called appellant by telephone 
and arranged to meet him at the same apartment at 2:00 p.m. 
the next day in order to buy two ounces of heroin (79-80). 
When Balmer arrived at the apartment on March 5, "Angel" 
was again present (80). Balmer had brought with him the 
driver's license (Government Exhibit #8) appellant had 
asked hin to obtain, and gave it to appellant (81-82, 85).** 
Balmer had also brought $4,500 in cash, but was told by ap¬ 
pellant that the price of two ounces of heroin was $4,600 


♦Appellant had given Balmer a piece of paDer with his 
telephone number and his nickname, "Hippy." That paper, 
however, was not offered into evidence. 

**Her.derson, the Government 's chemist, testified that he 
analyzed Government Exhibit #5 and found it to weigh 26.45 
grarr.s and to be 47.6S pure heroin (29-30). 

***?he information^on the license matched that contained 
on the piece of paper (Government Exhibit #7) appellant had 
given to 3alner on Jar.uary 16. Appellant had asked for the 
license, according to Balmer, because his own had been re- 
voked '32). Balmer was also able to obtain the valid licens 
frem. the Mew York l!otor Vehicle Bureau through the interces- 
sior. cf the Task Force (83-84) . Although the prosecution 
offered the license in evidence (02), appellant objeeted, 
and the rocord neglects to show whether it was ever aetually 
received in evidence. 








(85) . With apparent approval from appellant. Angel there- 
upon told Balmer that if he would secure for him as authentic 
a driver's license as Balmer had obtained for appellant, 
Balmer need not pay the extra $100 (85, 131). Angel gave 
Balmer a handwritten note (Government Exhibit #9) containing 
the information Angel wanted to appear on the license, and 
Balmer said he would try to get it (86-87). Upon a motion 
from appellant, Angel then left the room and returned shortly 
with two ounces of heroin which he gave to Balmer (87, 131).* 
Balmer was about to give the $4,500 to Angel when appellant 
moved Angel's hand aside and took the money himself (87).** 

As Balmer left the apartment, appellant told him that, with 
advance r.otice, he could get Balmer any amount of heroin he 
wanted (3 3) . 

The r.ext time Balmer claimed to have seen appellant was 
som.e time ir. early April 1975, when the two of them had lunch 
together at McDonald's, but Balmer made no notes concerning 
thar m.eeting (145).*** He did not see appellant again until 

*The two ounces of heroin were introduced in evidence as 
Government Exhibit #6 (83). The Government chemist testified 
thar he had analyzed the heroin, found it to weight 52.43 
grans, and to be 43 .21 pure heroin (3G). 

**'-'hile Balmer acknowledqed that ho considered Angel at 
this reint to be involved in the heroin transaction, it was 
disrlosed at trial that Angel v/as a fugitive and had not vet 
beer. aporehended (132). 

**’Balmer a)so acknowledged that at no tine during the in- 
vesrir=rien had he used any othor investigative techniqua, 
such as dusting for fingernrints, eloetronie monitoring, or 
har.dwrarir.v comnarisons (39). 







the day of appellant's arrest on April 29, 1975, when appel¬ 
lant, while in custody, passed by Balrner's Office (145). 

At the conclusion of Balmer's testimony, defense counsel 
requested the Government to disclose the name or identity of 
the informant who had introduced Balmer to appellant and had 
been present during the transaction on January 8 (148). 

After the jury was excused, argument was had on the appli¬ 
cation (150-159).* The prosecutor opposed the application 
on the basis that 

... during the purchase and sale, the in¬ 
formant was never present when there was 
a purchase and sale, only present during 
the introduction. 

(150) . 

The Court stated to defense counsel: 

If vou can point out to me that it is ab- 
soiutely necessary, I will certainly see 
-hat there is every effort made to bring 
hin in. But from the mere introduction 
of this man, and he cannot testifv to a 
purchase, I think it is just petty fog- 
ging. 

(151) . 

Hovever, when counsel attennted to set forth his rea- 
sor.s for raquesting the informant's identity, the ©ourt re- 
torted, "... you are not going to argue with me" (152),- and 



uv concernir»** the defense annlication cor dis- 
informant's identity ir. "D" to appellant’s ssn- 
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the application was ultimately denied.* 

In addition to Balmer and the Government chemist, Hen- 
derson, the onlv other prosecution witness vas George LeMoine, 
an officer employed by the New York City Police Department 
and assigned to the Drug Enforcement Task Force. LeMoine 
conducted a surveillance of the apartment at 725 Fourth Ave¬ 
nue in Brooklyn on January 3 and 16 and .larch 5, 1975 (159, 
164, 173). On each occasion, he vouchered the narcotics 
brought from the apartment by Balmer, and subsequently de- 
livered the narcotics to the Task Force laboratory for an- 
alvsis (160-162, 167, 174). However, he never saw any tran3- 
actior. occur between Balmer and appellant (186). In fact, 
there is no indication in the record that LeMoine ever saw 
aopellar.t before April 29, 1975, when he arrested appellant, 
who was seated in a parked panel truck in the vicinity of 
Fourth Avenue and 53rd Street, Brooklyn (175-176). While 
no crvcs «ere found in appellanfs possession (185), the 
driver's license Balmer had secured for appellant was found 


*'-rhile the record does not contain a definitive ruling 
on the application, it is clear from the prosecutor's sum- 
mation that the application was, in fact, deniod: 

I'll grant you ladies and qentlomen the 
informant was not brought forward. I 
can give you at least one very good roa- 
son whv v/e did not bring the informant 
in. We don’t have to, we don't want to 
expose them. Tn this case it is not 
r.ecessary. 


( 210 ) . 
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in appellanfs trouser pocket (176-177). The license bore 
the name "Andres Gonzalez," and the address — 181 Prospect 
Park West, Brooklyn — was the same address Balmer had in- 
structed LeMoine to put on the license (177). Upon verify- 
ing the address, however, LeMoine found that there was no- 
one named Andres Gonzalez living there (177). At the con- 
clusion of LeMoine's testimony, the Government rested its 
case. 

Although appellant offered no evidence in defense, 
based on counsel's opening statement, cross-exanination, 
and summation, the theory of defense developed as follows: 
Balmer lied when he testified that appellant was the Prin¬ 
cipal in the transactions, and it was actually Angel who 
played the role ascribed by Balmer to appellant. Appel¬ 
lanfs role was limited simply to allowing his apartment 
to be used for the transactions and receiving a driver's 
license for that service (19-20, 132, 146, 203). 

In his charge, the District Judge told the jurors, con- 

cernir.g the issue of the credibility of the witnesses: 

Now the important issue here I believe 
rests upon the credibility of the wit¬ 
nesses and considering the evidence you're 
goint to have exercise your exclusive 
functirn of passing upon the credibility 
of the witnesses. 

(231). 

The Court, however, made no reference in the charge to the 
of aiding and abetting or acting in concart. 


1 aw 





•v . 


While the foregoing constitutes the facts relevant to 
the charges on which appellant was tried, there was also 
another dimension to the trial marked by repeated disparag— 
ing and impatient remarks direcred to defense counsel by 
the trial judge, and excessive interference by the trial 
judge in the examination of witnesses. The facts pertain— 
ing to appellant's contention that the trial was marked by 
impermissible judicial misconduct are set forth in Point II 
of the argument of appellant's brief. 

The jury convicted appellant on August 5, 1975, on the 
four counts of the indictment. On September 26, 1975, he 
was sentenced to concurrent five-year terms of imprisonment 
witn a four-vear special term of parole to follow completion 
of service of the prison sentence. 


* 


) 




ARGUMENT 


Point I 

THE TRIAL JUDGE'S REFUSAL TO ORDER DIS- 
CLOSURE OF THE IDENTITY OF THE GOVERNMENT 
INFORMANT, WHO NOT ONLY INTRODUCED THE 
UNDERCOVER AGENT TO THE SELLER AND WAS 
PRESENT WHEN SUBSEQUENT NARCOTICS TRANS- 
ACTIONS WERE DISCUSSED, BUT ALSO WITNESSED 
THE TRANSFER BY THE SELLER TO THE AGENT OF 
A VALUABLE SAMPLE OF HEROIN WHICH WAS IN¬ 
TRODUCED IN EVIDENCE AGAINST APPELLANT, 

DEPRIVED APPELLANT OF A FAIR TRIAL. 

Appellant was convicted of possessing and distributing 
narcotics based almost entirely on the testimony of one 
Government witness, the undercover agent Hornce Balmer. Yet 
there existed another witness who could have effectively re- 
futed, or at least east grave doubt, on Balmer 1 s identifi- 
catior. of appellant as the principal seiler of narcotics. 

This witness was the Government informant. Mr. X, who intro- 

duced Balmer to the seiler, overheard their discussion con- 
cerning the future purchase of narcotics, and unavoidably 

witnessed the seiler give the agent a sample of high-grade 
heroin which was introduced in eiddence at appellant's trial. 
Despite the clear materialitv of this witness' testimony, 
however, the trial judge der.ied appellant's application to 
require the Government to disclose the informant's identity, 
and thereb" committed reversible error. 

The arolicable standard governing the disclosure of the 
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identity of such informants was set forth by the Supreme 
Court in Roviaro v. United States , 353 U.S. 53, 60-61 (1957); 
"Where disclosure of an informer's identity ... is relevant 
and helpful to the defense of an accused, or is essential to 
a fair determination of a cause, the privilege [of non-dis- 
closure] must give way." Wbethei the Government should be 
compelled to disclose the identity of its informant depends 
on the circumstances of each case, "taking into considera- 
tion the crime charged, the possible defenses, the possible 
significance of the informer's testimony, and other relevant 
factors." Id. at 62. 

3ut where, as here, the informant's involvement was 
substantial and his testimony therefore material to critical 
issues in the case, the conviction must be reversed when the 
trial judce fails to order disclosure. Roviaro v. United 
S tates , suora . See also United States v. Hartinez , 487 F.2d 
973 (lOth Cir. 1969); Gilmore v. United States , 256 F.2d 565 
(5t'n Cir. 1958) . Indeed, even while upholding the trial 
judge’s refusal to order disclosure in United States v. Russ , 
352 F.2d 843, 845 (2d Cir.), cert. denied , 385 U.S. 923 (1966), 

this Court warned that 

our opinion is not to be interpreted as 
affording the government a basis for smug 
adherence to non-disclosure in all cases. 

... This responsibility [to do justice] 
reguires the government to approaoh a re¬ 
gest for the identity of its informant in 
a spirit of fair-minded pursuit of the 
truth and not as a "ride to the hounds" 


event. 
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Measuring this case by the Roviaro standards with the 
Russ caveat in mind, there was more than ample basis here 
to warrant disclosure of the informant's identity. It was 
the informant who introduced Agent Balmer to the seiler on 
January 8, and the informant was the only other person pre¬ 
sent while Balmer and the seiler discussed the purcahse of 
narcotics to take place in the future. Thus, the informant 
was no mere tipster, but rather "an active participant in 
setting the stage, in creating the atmosphere of confidence 
beforehand and in continuing it by his close presence during 
the noments of critical conversation." Gilmore v. United 
States , supra , 256 F.2d at 567. 

Moreover, it was during the negotiations cn January 8 
that the informant unavoidably witnessed the seiler giving 
Balmer a sample of high-grade Chinese heroin which, accord- 
ing to Balmer, could have a street value of as much as $3,000 
That sample was introduced in evidence at appellant's trial 
over his objection, and informed an important link in the 
chain of evidence connecting appellant with the subsequent 
transactions in Chinese heroin on January 16 and March 5.* 


* The ir.troduction into evidence of the January 8 "sample" 
heroin, and the testinony concerning it, gave the Government 
the ur.fair advantage of "having its cake and eating it, too." 
Sinco anpellant was not charaed with conspirncy, but rather 
witr. the substantiva offenses of possession and distnbution 
of heroin cn two specific dates — January 16 and March 5 
it is a r" u ab le whether the evidence of the uncharged crimes 
of oos nes s lor. and distribution on January 8 was proper ly ad- 
mitts ’ in evidence on the Government's diroct case over ap- 
oellar.t' s objection. United States v. To r r es , 510 F.2d 723, 
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In fact, while appellant was not charged wirth anything occur- 
ring on January 8, the prosecutor appeared to consider the 
"sanple" transaction on that day as though it were a separate 
offense for which appellant was on trial. In his opening 
remaiKS, the prosecutor told the jury that the Government 
witnesses would demonstrate that "on three separate occasions 
[appellant] dispensed heroin" ( emphasis added ), even though 
appellant was indicted for onlv two transactions. Thus r not 
only did the informant set the stage, but in a real sense 
was almost certainly an eyewitness to one of the criminal 
(although uncharged) transactions. Comoare United States v. 
Soles , 482 F.2d 105, 106 (2d Cir.), cert. denied , 414 u.S. 
1027 (1973), and United States v. Russ , supra , 362 F.2d at 
845, where the informants in both cases were not witnesses 


(Footr.cte continued fron the preceding page) 

727 (2d Cir. 1975); United States v. Papadakis, 510 F.2d 187 
294 (2d Cir.), cert. denied, 95 S.Ct. 1682 (1975). Assuming, 
however, that the evidence was so probative of anpellant's 
guilt of the two later transactions as to outwoiqh the enor- 
mous prejudice, theroby justifying its admission into evi¬ 
dence, the Governnent should not also be hearri to argue at 
the 3are tine that the informant's prese^ce at and witness- 
ing of the January 8 "sanple" transaction was sufficiently 
marginal ir.volvonent to justifv refusal to riisclose his iden- 
titv. Eioher the January 8 transaction was not probative of 
appellar.t's guilt on January 16 and 1'arch 5, and therefore 
the atr. 1 33ion of evidence fron that day was reversible error, 
or it ••as probative and th.e informant's intinnte involven.ent 
with t.ncse jvsnts reouired the disclosure of his iden ti ty. 
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to the narcotics transactions.* 


The disclosure of the informant's identity here** was 



*Since the Government opposed the reduction of appel¬ 
lant^ bail prior to trial on, among other grounds, the 
fact that under New York State law appellant would be fac- 
ing life imprisonment upon conviction of the offenses for 
which he was going to be tried in Federal court (see minutes 
of May 28, 1975, at pétge 5, Document #15 to the record on 
appeal), it is interesting to note that had appellant been 
tried in a New York court, the disclosure of the informant's 
identity would have been required; 

Undoubtedly the strongest case for disclo¬ 
sure is nade out when it appears that the 
informant was an eyewitness or a participant 
in the alleged crime. But disclosure of 
the informant's identity may also be appro- 
priate when, by introducing the parties to 
each other or performing some other prelimi- 
nary function he may be considered to have 
been "an active participant in setting the 
stage." When however he has played a mar¬ 
ginal part by, for instance, merely furnish- 
ing a tip or some information to the police, 
the privilege should prevail absent an ex- 
tremely strong showing of relevance. 

People v. Goggins, 34 N.Y.2d 
163, 169-170 (19^4). (Em- 
phasis added ; citations 
omitted) . 

**This is not a case in which there is any evidence that 
appellant alreadv knew the informant 's identity or where to 
fir.d hin (conparo United States v. Rosario , 327 F.2d 561, 56 3 
(2d Cir. 1964)), or a case in v/hich the infornanfs testinony 
could or.ly have been cumulative (conpare United States v. 

Ccke , 339 F.2d 183, 134-135 (2d Cir. 1964)Ti Nor was appel- 
lant'3 right to disclosure of the ir formant's identity in any 
way lessened by the fact that he nut on no defense. "Unless 
[appellant] waived his constitutional right not to take the 
stand in his ov.n defense," the informer may well have been 
"the er.lv witness in a nosition to amolify or contradict the 
testi: ry of the Government witnesso3." Bovinro v. United 
State- . surra, 353 U.S. at 64. Hence, appellant's decision 
to pur or. no defense may have been unavoidable, and, in any 

eve r. r , :as insignif icant in de termin ing his right to disclo¬ 
sure . 
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especially important in view of the materialitv of his tes- 
timony to appellant’s only possible defense: that Balmer, 
the only Government witness to the transactions,* lied about 
appellant's role and implicated him as the principal when 
Angel, who was present on January 16 and March 5 but a fugi- 
tive at the time of appellant's trial, was the one who played 
the role Balmer falsely ascribed to appellant. "That, to be 
sure, [was] an issue the defense [was] fully justified in 
raising, United States v. Soles , supra , 482 F.2d at 109, and 
in faot appellant did attenpt to raise it at various junctures 
during the trial.** 


*Officer LeMoine, the only other witness directly involved 
in the case, was never present during any of the transactions 
and saw no money or drugs change hands. Indeed, while he tes- 
tified to naintaining a surveillar.ee on the anartment where 
the transactions occurred, there is no evidence in the record 
that he ever saw appellant prior to the day of appellant's 
arrest on April 29. 

**?here was at least the possibility of another line of 
defense vhich would not have been inconsistent with the one 
defense counsel appeared to nursue. While it m.ight be "highly 
unlikelv that there had been any 'mistaken' identification" 
since "the undercover agent [had] been v/ith the seiler for 
substantial periode" ( United States v. Soles , s uora , 482 F.2d 
at 109} , it is possible that Balmer, rather than mtentional- 
lv lvi.ng, confused appellant v/ith Angel when he saw appellant 
pass"by in the offices of the Task Force on April 29, ainost 
two r.cnths after the final transaction. That is, v/hilc 
Balmer ra- have recognized appellant as having been present 
in t ~ e arårtnent during the aetual transactions, the lapse in 
ti“e ~ 2 " have served to confuse Balmer as to v/hich of the two. 
Angel or apoellant, was the principal in the transactions. 
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For example, in his opening statement, defense counsel 


stated: 


We hope to show, through the witnesses, 
that there is another party who, for sone 
reason, has never been arrested, and you 
will hear his name, he has never been ar¬ 
rested in this case.... 

We hope to show you that whether it was 
a police officer who blundered or whether 
it is a cover ud or what they are tryincr to 
do, we hope to bring out through the wit¬ 
nesses that this other person sold the 
drugs.... 

Mr. Gonzalez may have been an instru¬ 
ment or a tool of someone else.... 

(19-20). 

Agam, during the cross—examination of Balmer, defense counsel 
atter.cted, however unsuccessf ul ly, to get Balmer to alter his 
testir.onv inplicating appellant instead of Angel. Thus, con- 
cernir.g Balmer's certainty that he saw and identified appel¬ 
lant, r.ot Angel, at the Task Force Office on April 29, the day 
of appellant's arrest, defense counsel asked Balmer, "Wasn't 
there a person there who was the supervisor who said, Look at 
that r.an and see if that is Angel?” (146). 

Earlier, counsel had sought to establish Angel's involve- 
nent in the transactions and the fact that he had not been 
arrested by nsking Balmer: 

Q. At this point, as far as you were 
concerned. Angel was involved in the heroin 
deal? 

A. Of courso he was. 

Q. Do you know i f Angel has ever been 
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arrested? 


A. He is a fugitive. 

(132) . 

Finally, in his summation, defense counsel argued: 

But [Agent Balmer is] definite and 
positive that [appellant is] the same man. 
What an embarrassment if he said that's 
not the man, no, it's someone else. We 
can't be naive enough to believe this agent 
would get up and admit that, if it be the 
case.... Isn't it more believable to form- 
ulate the facts, isn't it more believable 
maybe this guy Angel was seiling the drugs 
and they used Gonzalez's apartment and 
Gonzalez got a license as a favor or what- 
ever? 


(203) . 

Nor can it be said that this line of defense was a futile 
one to pursue and had no chance of success. Despite the enor- 
mous resources of the Drug Enforcenent Task Force and the 
availabilitv of the entire gamut of investiqative techniaues 
which micht have corroborated Balmer's identification of ap¬ 
pellant as the principal seiler bevond cavil,* the Task 
Force used none of then. Instead, the Government's case rested 
almost er.tirely on the credihility of Agent Balner. no doubt 


r lr.cer- 


nor ar.v 


latter 


dona 30 
ei t/.er 


rer testified that there had bee.n no attempt to take 
ints from the packages containing the heroin nurchased 
use of electronic mor.itorinc. The failure to use the 
ochnioue is :iarticularly significant si nco Balmer had 
cali appellant bv telonhone and could easily have 
“rom his Office telephone, thoreb'' nermitting him 
o record appellant's voice or to have someone else 
r. on the conversation. 
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in recognition of the crucial importance of the agent's cre- 
dibility to the Government's case, the trial judge felt con- 
strained to tell the jurors in his charge: "Now the import¬ 
ant issue here I believe rests upon the credibility of the 
witnesses and considering the evidence you're going to have 
to exercise your exclusive function in passing upon the cre¬ 
dibility of the witnesses." 

Unlike United States v. Soles , sunra , and United States 
v. Russ, sunra, there was little other evidence to corrobo- 
rate Balner's testimony that the person who played the role 
he ascribed to appellant was, in fact, appellant and not 
Angel. VThile appellant, when arrested, was in possession of 
the driver*s license Balmer had obtained for him, and the 
license and handwritten paper containing information pertain- 
ing to the license were introduced in evidence against appel¬ 
lant, aooellant never contested the f- t that he was present 
in the anartment on January 16 and March 5 when the transac— 
tions were consummatei and that he reauested and received a 
driver's license from Balmer. Indeed, defense counsel ap- 
neared to conced those facts in summation.* That evidence. 


*Wh 
did not 
that th 
tainir.g 
fact th 


Soles 


ule defense counsel appeared to concede, or at least 
contest, that the apartment belonged to appellant and 
handwriting on the paper (Government Exhibit “7) per- 
^o appellanfs driver's license was appellant's, in 
ere was no prcof offered by the Government that either 
e propositions was actually so. Compare United ^ Stai_es 
3 ,‘suora. In any event, there was no proof, other 

r's"word, and*no concession, that the person Balmer 
.r.rroduced to by the informant on January B v;as, in fact, 

1 ~r a ni. not Angel. 
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however, was hardly of the level this Court found adequate 
in Soles, to corroborate the fact that appellant, and not 
Angel, did what Balmer said he did, particularly since Angel 
too asked for, and perhaps received, a driver's license from 
Balmer. 

The fact that appellant's apartment was used as the 
location for narcotics transactions, that he was present 
when the two charged transactions occurred, and that he even 
received a driver 1 s license as compensation for any involve- 
ment he night have had, might still not have resulted in his 
conviction if the jury had believed it was Angel who played 
the orincipal role in the transactions which was ascribed to 
appellant. Since appellant was not indicted for acting in 
concert to commit the possession and distribution crimes 
for which he was convicted, and the jury was not instructed 
on the lav; of aiding and abetting, appellant could have been 
acauitted completely if the jurors believed it was Angel who 
set up the deal, actually had physical possession of the 
narcotics,* and received the proceeds from the transactions. 


*7here was a basis in the record for the jury to believe 
that Angel was the one who actually possessed the narcotics 
since, at least on March 5, it was Angel who left the ro on 
vhare the negotiations were taking olace and returned shortly 
with the heroin. 
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Appellant's defense that he merely received a driver's 
license as consideration for allowing his apartment to be 
used, and that Balmer lied when he testified otherwise, was 
one the informant might have confirmed by testimony demon- 
strating that it was Angel, and not appellant, with whom 
Balmer met on January 8 to discuss future narcotics trans- 
actions. The Court's refusal to order the Government to 
disclose the informant's identitv prevented apoellant from 
interviewing him and possibly proving his only defense.* 
While it is, of course, impossible to tell what the infor¬ 
mant^ testimony might have been, 

[i]n this testimony there might have been 
the seeds of innocence, of substantial 
doubt, or of overwhelming corroboration. 

As the inferences from it covered the full 
spectrum from innocence to guilt, the pro- 
cess of truthfinding, which should be the 
aim of every trial, compelled its disclo- 
sure. 

Gilmore v. United States , 
supra, 256 F.2wi at 567. 


*;«'hilG there was, accordinq to Beiner, a wonan present 
curiee" "the January 16 transaction who cresumably could have 
suroorted appellant's defense, there is no indioation in the 
_ r , „^q- v;haf became of her or whether she v/as available as 
a wi tr.es s at appellant's trial. 









Despite defense counsel;s e^forts to exnlain his rea- 
sons for disclosure, the trial iudqe prevented him fron do- 
ing so (see Appendix "D") and thus the abser.ce fron the re- 


oord on the foregoing line of reasoning concerning the neces- 
sity of disclosure cannot be held against appellant. Com- 
pare United States v. Russ , sunra, 362 F.2d at 845, and 
United States v. Coke , 339 F.2d 183, 184 (2d Cir. 1964). 
Iloreover, even with his reluctance to order disclosure of 
the infomant's identitv, the trial judge could have resorted 
to the easy and suggested exnedient of holding an in camera 
investigation with the infornant to ascertain v/hat hi 3 prob- 
able testinonv would be, whether anv danger existed in dis- 
closmg his identitv, or whether the infornant even existed 
at all. United States v. Soles , sunra , 482 F.2d at 110, n.8; 
Federal Rules of Evidence, P.ule 510(c)(2). This the trial 
judge also failed to do. Instead, pursuant to the prosecu- 
tcr's "snug adherence to r.on-disclosure" ( United States v. 
Ru£s, sunra ),» the trial judge made short shrift of annellanfs 
reouest for disclosure. 

In sun, the Government infornant in this case did not 
sirrply play the rarginal role of nerelv furnishing a tin or 


* in his summation, the nrosecutor told the jurors that '* 
car. nr ve v ou .at least one verv rrnod reason ''h'’ v«> !id nf - 
bring the infori ant in. We don*t have to, we do? 1 \ - ■ • •• 
ex-csa hin. In tn.'s case it is not nocessnrv." 
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some iruomation to the Tc.sk Force. Rather, to a siqnificar.t 
deqree he participated ’ n the events which fomed part of the 
offenses charged and almost certainlv was an evewitness to 
one of the transactions, alheit an uncharged one. His tes- 
tinony bore directly on the credibilitv of Balmer's Identi¬ 
fication of appellant as the principal in the transactions, 
which was the prinary issue in the case and appellant's onlv 
possible defense. The ability to call the informant as a 
witness, or at least to interview hin in preparation for the 
trial, was therefore of critical importance to appellant. 

The trial court's refusal to require the Government to dis- 
dose the informant 's ident*. ny made this impossible. Since 
the disclosure of the informant's identity was "relevant and 
heloful" to appellanfs defense, as well as "essential to a 
fair detemination of [the] cause” ( P.oviaro v. Hnited States , 
sunra ), the trial court erred in refusing to order disclosure. 
Accordingly, appellanfs conviction must be reversed. 







Point II 


THE TRIAL JUDGE'S REPEATED DISPARAGING 
AND IMPATIENT REMARKS DIRECTED AT DEFENSE 
COUNSEL, AND HIS EXCESSIVE INTERFEREMCE 
IN THE EXAMINATION OF V7ITNESSES, ALL 
DONE IN THE PRESENCE OF THE JURY, RE- 
FLECTED AN ATTITUDE OF PARTISANSHIP WIIICH 
DEPRIVED APPELLANT OF A FAIR TRIAL. 

Despite what in fact turned out to be a short, uncom- 
olicated trial, the trial judge continually found occasion 
ur.fairlv to reouke and denigrate defense counsel and to ex¬ 
press i-patience with him for counsel's conduct of the de- 
fer.se. "oreover, the trial judge repeatedly intruded him- 
self ir.ro the examination of the Government witnesses when 
there vas no clear need to do so. Almost all of the3e in- 
star.ces tcok place, unnecessarilv, in the presence of the 
jury, ur.avoidably conveying to the jury an attitude of par- 
tisanship on the part of the judge. In a case "[w]here the 
defendant's guilt or innocence rest[ed] almost exclusively 
on the jury's evaluation of [Agent Balmer's] demeanor and 
credibility," such conduct by the trial judge, "which so 
clearly signal[ed] to the jury the judge's partisanship," 
prejudiced appellant*s right to a fair trial. Unite d States 
v. Na zzaro , 472 F.2d 302, 310 (2d Gir. 1973); United States 
v. Brandt, 196 F.2d 653, 655 (2d Cir. 1952). 
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Pre2ud£cia^^omin^its^Dir i e^te^ < a^^e ] fense^Cou^sej^ ,c 

On a number of occasions the trial judge expressed his 
impatience with defense counsel and accused him of "wasting 
time." For example, while defense counsel was attempting 
to cross-exanine the Government's chemist concerning the 
heroin from the January 16 transaction, the following col- 
loauv occurred: 

{MR. LIGHT:] At the tine vou re- 
ceived it, it was aileged, until you 
-a de your analysis — 

THE COURT: Oh, my, we are wasting 
^ rr ø * 

MR. LIGHT; Judge, I am readinq from 
the report. 

THE COURT: That has nothinq at all 
to do with it, he aileged — what is 
orinted up there, "aileged"? 

MR. LIGHT: Yes, Your Honor: 

THE COURT: Of course, before the 
analysis. 

MR. LIGHT: That is what my question 
was going to be. 

THE COURT: Dut it is not testified 
to that it is heroin until — 

MR. LIGHT: I didn't qet up to that, 

Judge. 

THE COURT: The jury is way ahoad of 

you. 


*Sir.ce there is no point to be served in setting forch 
all ir.sranoes of such conduct, onlv exemolative ones will 
bé forrh in full, with pnri-a citations to the record 

cor.oer-:inc the remainder. 











MR. LIGHT: It is a very short trial 
THE COURT: It won't be at this rate 


(43-44) . 

On another occasion, while counsel was cross-exaraining 
Agent Balmer concerning the heroin which was shown to hin 
on January 16 by the woman in appellant's apartnent, the 
following ensued: 

MR. LIGHT: And in the report it says 
it was in aluminum foil. You did not tell 
us about that, did you? 

BALMER: In aluninum foil is not heroin. 

Ir is not illegal to have aluminun foil. 


mr. LIGHT: If heroin is not to be pre- 
served in aluminun foil or plastic bag? 

MR. CUNNINGHAM: I am going to object. 
",;e are going far afield. 

THE COURT: Oh, yes. Do not waste so 
nuch tine. Mr. Light. 


(123-124). 

And again, while counsel was cross-examining Balner, 
the key Government witness, the trial judge expressed his 
inparience with counsel over the length of the cross-exami 
nation, despite the fact it covers onlv sixty pages of the 


THE COURT: Come on, we can't — we 
have to finish his cross-examination to- 
night. Mr. Light. You have been on it I 
don't know how long, but it was quite a 
lengthy time on cross-ex imination, so I 
sugqast you conolete the cross-axanination 
in five minutes. 







[Conhinuing] 0. Do you see in this 
laboratoiy report where it says the date 
of the pLrchase which was written, type- 
written, 2 / 5 / 15 , and it was written over 
with ink io make it into a 3? 

A. Yes, I do, it is a typographical 
error. 

Q. Did you type that? 

A. No, I didn't. 

Q. But you are telling us it is a 
typographic error? 

THE COURT: He is testifying when he 
actually purchased — 

MR, LIGHT: I am trying to show -- 

THE COURT: I know, we are wasting 
an awful lot of time here. 

(141-142). 

On at least two other occasions the court expressed similar 
impatience with counsel, intimating that counsel was wasting 
the court's and the jurors' time (120, 147). 

There were other instances, however, in which the 
trial judge was more directlv critical or abusive of de- 
fense counsel. For example, while counsel was cross-examin- 
ing the Government's chernist concerning whether he had heard 
anything from the agents concerning appellant (4G-48), the 
following colloguv between the Court and counsel occurred: 

THE COURT: That is not in evidence, 
he doesn't have to answer that because 
that is going to be aubject to further 
testimony. 

VJhere have you been in the last half 
hour. Mr. Light? 
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MR. LIGHT: Judge, I asked — 

THE COURT: Do you have any further 
questions of the analvses? Otherwise, 

I'm going to ask you to sit down. 

MR. LIGHT: With your Honor's per- 
nission, I would like to have him be 
subject to recall. 

THE COURT: There is not going to 
be any recall. 

Please sit down if you are finished. 

You are not going to do that in this 
Court. 

MR. LIGHT: Judge, if I can't — 

THE COURT: Sit down — 

Do you have any further questions 
-c ask hin about the analysis? 

MR. LIGHT: Judge, may I be heard? 

THE COURT: You have been heard quite 
a bit. 

MR. LIGHT: I can't get a word in, 

Judge. 

THE COURT: Just ask the questions 
and stop arguing. 

Have you got any real questions to 
ask him? Ask hin on the analysis. 

MR. LIGHT: Judge, v/ith all due re- 
sepct, all ny questions are real. 

THE COURT: Dut irrelevant. 

(49-50) . 

r.other occasion, while counsel was attempting to 
,-nina Aqent Balmer concerning the oroprietv of hi 
r. arplying for and receivinn a license in anpel- 
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lant's name (110), the following interchange was had between 
counsel and the Court: 


MR. LIGHT: Any way you put it, some- 
thing improper was dons. 

THE COURT: It was not improper. 

Do you want to get on the stand and 
testify what is improper in the law, I 
will listen to you. 

MR. LIGHT: It is up to the jury to 
decide. 

THE COURT: I know, but you are mak- 
ing statements that v/ould require an ex- 
pert on what is improper, and I an not 
going to let you do it unless you get on 
the stand and we have an opportunity for 
eross-examination. 

MR. LIGHT: Judge, I would say that 
you should take judicial notice of the 
fact that this defendant never applied 
for a license and soneone got him a 
license and something was done — 

THE COURT: The witness testified as 
to exactly what was done. You mav not 
like that but that is the way the lav/s 
are enforced. 

MR. LIGHT: I mean, your Honor — 

THE COURT: Did you do this through 
the Bureau? 

THE WITNESS: This was my first time. 

THE COURT: Your first tir.e? 

THE WITNESS: Wc tried it before in 
the State Department but thay turned it 
down. 

[By Mr. Light) 0. Did you ever vio- 
lato the law or breaV the lav; to er.force 
the law? 
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A. Giving hin a driver's license, 
you can say I didn't break the law. 

Q. Did you ever smoke marijuana 
and suppressed — 

THE COURT: I don't know what that 
has to do with it, smoking marijuana. 

I ask the jury to disregard those 
questions conpletely. 

MR. LIGHT: Do we have the notes? 

THE COURT: You are drav/ing a red 
herring [*] across the trail, you have 
r.o right to ask those questions, you 
know you don't have the right and I am 
telling you. 

MR. LIGHT: I have a right on cross- 
exanination. 

THE COURT: You don't have the right, 
vcu åbsolutely do not have the right to 
do what you want to under any circum- 
s tar.ces. 


MR. LIGHT: I don't have an absolute 
right — 

THE COURT: I don't want any more 
arguments, you are arguing, you know you 
have no right to ask this man if he has 
the right to smoke marijuana in order to 
induce somebody else — 

MR. LIGHT: I didn't ask him if he 
had a right, I asked him if he smoked 


* " 


__ ie accusation by the trial judge that counsel was 
"drav/ing a red herring across the trail" (112) was one the 
-^udge repeated on at least two other occasions (i 3 , 
0). That phrasa took on a particularlv prejudical east 
bv dir.t of the fact that the prosecutor, in his summation, 
adontei Lz as his own and, on no less than seven occasions, 


ll >• 


various aspects of the 
(210, 211, 213, 213, 


dafense strategy were 
213 , 21 6 ). 
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nari]uana. 


THE COURT: That is irrelevant, too. 

MR. LIGHT: It goes to his credibility. 

THE COURT: It doesn't go to his cre¬ 
dibility. 

MR. LIGHT: To see if he ever broke 
the law. 

THE COURT: You know, I'm going to 
tell you if I make a ruling next tine, 
whether you like it or not, you put in 
an objeetion and you have your remedy 
upstairs, but I don't want any argument. 

MR. LIGHT: All right, I am sorry, I 
apologize to the Court. 

THE COURT: I don't want to tell the 
jury anythina further about the situation, 
see if you can get that. 

(111-113; emphasis added ). 

Ir. a similar vein, the trial judge accused counsel of 
having "made a speech" (40, 43), of "confusing the issue" 
(51), and of arguing inproperly (97, 191) .* Moreover, as 
a consequence of the Court's obvious annoyance with counsel, 
it issued veiled threats to "Proceed, otherwise there are 
going to be some other statements made" (153) and "you are 
not going to arguc with me because there is going to be a 
problem" (48). 


*This exchange on page 97 is significant for the fact 
that it was the only occasion on which the trial judge 
aftorwar is resorted to the reasonable expedient of calling 
defor.se -ounsel to a sidebar conference oitsi.de the jurv's 
!-e ar ir. - : t' advise him of the impropriety of his emestions. 
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While all of theae remarks indicating the trial judge's 
displeasure were directed at defense counsel, rather than at 


the defendant, "they undoubtedlv gave the jury the impres- 
sion that the defendant's case was of little substance and 
was not worthy of very nuch attention." United States v. 
Coke , supra , 333 F.2d at 185. Whether or not some or many 
of the criticisms are justified, " [w]here mild admonitions 
to counsel did not suffice, any sterner or more forceful 
directior.s which may have been warranted should have been 
giver. ir. the absence of the jury." Ibid. 


Ir.terference in the Examination of Witnesses* 


Ir. addition to the caustic remarks directed at defense 
counsel, the trial judge also injected himself reneatedly 
and tersistently throughout the course of the trial. By 
cor.tir.-aiiy rehabilitating Government v/itnesses and inter- 
ruptir.g defense counsel 's cross-examination, the trial judge 
destroyed the "impartial, judicious atnosphere" ( United States 
v. 3rar.dt , supra , 19f> F.2d at 655) essential to the fair and 
decorous trial to which appellant was entitlcd. United States 
v. Eat taro, supra; United_States v. Cassiagnol, 420 F.2d 868 
(41h Cir. 1970) . 



. a ga in, on ly f. 
- to othar insto 



g i v e n, w i t! i pa g o 
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During the prosecutor's direct examination of Agent 
Balmer, the trial judge interrupted and took it over in the 
following fashion: 

Q [By Mr. Cunninghan]: Sir, after 
leaving the defendant's apartment with 
this quantity or sanple of heroin — 

THE COURT: Wait a minute, I hate to 
interfere and I probably won't any more, 
but for the sake of the jury, because if 
I don't understand, I vonder whether the 
jury understands it, you just said — you 
said you were going to nurchase sone: Did 
you promise to purchase sone heroin? It 
is a little unusual for him to give you 
a sample without your naking sone promise 
that if it is okay you might purchase some, 
isn't it. 

THE WITtTESS: No, your Honor, you see, 
when a person — 

MR. LIGHT: Your Honor, I object to 
that — 

THE COTJRT: Never mind, I asked the 
question and I an going to let him answer 
it. 

MR. LIGHT: He is going to tell us 
what soneone else did. 

THE COURT: You can go ahead and an¬ 
swer the question. 

Lhy doesn't that happon? 

THE WITNESS: When — when you pur¬ 
chase heroin and you are going to pur¬ 
chase an ounce or in the unpor lovel, it 
is a known fact that you ask for a sanle 
of what you are going to buy in the future 
and this — 

THE COURT: And you can do that with¬ 
out making any promises? 

THE WITMESS: You fell him that l t it 







is okay you will be back, but if it is 
not — 

THE COURT: No specifics? 

THE WITNESS: No, he only gives you 
a snall anount as a sample anyway. 

THE COURT: I see, all right. 

(65-67). 

On another occasion, while the prosecutor was question- 
ic Balr.er about the license he secured for appellant, a key 
.ere of evidence since it was essentially the only corro- 
:raoion. cf 2alner's testinonv, the trial judge once again 
itermpted and took over the prosecutor's exanination: 

MR. CUNNINGIIAM: I offer it in evi- 
ier.ce as Government Exhibit 8. 

MR. LIGHT: I v;ill object to it. 

the COURT: Lot me ask you a ques- 


Mr. Gonzalez could not get his own 
license, do you know? 

TUE WITNESS: He told me he could 
not get a New York State driver's license. 

THE COURT: Why? 

TIIE WITNESS: We real ly never got 
into it. I believe he stated that his 
license had boer. revoked. 

MR. LIGHT: I object to v/hat he bo- 
lieves. 

THE COURT: Yes. You do not know? 

3id he say that? 

THE WITNESS: It had been revoked. 

•*-i jjj/o j v/o Til 11 r* ' vok3il M • Ho c 5 r ' t 







tell ne v/hat happened. 

THE COURT: He said he could not get 

it? 

THE WITNESS: That is correct, your 
Honor. 

THE COURT: Why could you get it 
then? It is in the same narae. 

THE WITNESS: That is correct. 

THE COURT: Hov/ is it you could get 

it? 

THE WITNESS: Okav. In my office we 
have three different types of law enforce- 
r.ent officers. Wø have State, Federal and 
local. We v/ere able to obtain the license 
through the Motor Vehicle Department. 

THE COURT: Of course, I know that 
you could not get it from any other de- 
partment. 

THE WITNESS: That is right. My job 
in the street as an undercover agent — 

MR. LIGHT: May I state this is very 
importai.t, this is a very important area 
that I was going info on cross-examination 
and you are taking ny thrust away. 

THE COURT: May I state as a judge I 
have a right to ask questions and I am 
going to do it. Oo ahead. 

(32-33). 


On a furtnør occasion, also v/hila the nrosecutor was 
questicning Balner, the court again interruoted and elicited 
the siyr.ificant fact that all of Balmor's transactions v/ith 
appellant v/øre conducted in English, v/ith no difficulty 
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understanding on either side (58-60).* 

While defen.se counsel v/as cross-exanining Balner, the 
Court continued to interject itself at crucial points, in- 
terrupting defense counsel and rehabilitating the witness 


simultaneously. Fot exarnple, as counsel was guestioning 
Balrr.er as to whether he could have used a monitoring device 
to corroborate his testimony, the following interruption 


A. No, I did not. 


Then vou returned. 


THE COURT: Did vou think it was ne- 
sessary? 

THE WITNESS : No, I didn't. 

THE COURT: You have seen the defen- 
dant, didn't you? 

THE WITNESS: That is right. 

THE COURT: And you had gotten to 
recognize his voice when the phone was 
answered, didn't you? 

THE WITNESS: That is right. 

THE COURT: All right. 

0 (by Mr. Light] Did vou eve r kav* 


lir. se unpolle 
. L , ..is ab i 1 


was assisted by a Spanish internr*-' 
.y to snoa): and un’arstand Erol i" 1 ' v; 
.sr.ua in :he case, i r. i ono which the 
•v pur su ed hinself. 


occurred: 


Q. Did you put a listening device 
on the telephone to record that conver- 
sation? 





c/ 


V 


a case with your enforcenent agency 
where they record the conversation so 
the person cannot get up in court and 
deny it is hin and it is very important 
to have it? 

A. That is from the office but not 
fron a bar where I make a call. 

Q. Did you ever call him from the 
office? 

THE COURT: Can you put a recording 
device at a bar when you make the call? 

THE WITNESS: You can do it but 
evervbody would see what you are doing. 

THE COURT: It v/ould be a public 
telephone where you would have to do it, 
wouldn't it? 


THE WITNESS: Yes. 


( 120 - 121 ) 


0-her exanoles of the Court's interference in the pro- 
ceedir.-s, either during the prosecution' s or defense's ex- 
aminatior. of the witnesses, occur on the following pages of 
the trar.script: 34 — 36, 41 — 42, 43, 48, 51, 83-85, 8 2, lxl, 

132-133, 141, 189, 192, 204. 

vrhile it may be true that "folne of the glories Ol the 
federal crininal law adninistration [isl that a district 
judge is more than a moderator or umpire and has an active 
rosponsitility to see that a crininal trial is fairly con- 
ducted" f United States v. Curcio, 279 F.2d 681, 682 (2d Cir. 
1950),, the trial judge's undue participation in the instant 
„ , - , -r-edad the bounds of nroper judicial decorum. Ac- 
c0 , anuell ant' s conviction nust be reversed. United 







States v. Nazzaro , suora; United States v. Musgrave, 444 
F.2d 755 (1971); United States v. Langrara , 416 F.2d 1140 
(5th Cir. 1969); United States v. DeSisto , 289 F.2d 833 

(2d Cir. 1961) . 

CONCLUSION 


tric 


For the foregoing reasons, the judgment of the Dis- 
- Court nust be reversed and the case remanded for a 
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